BC position on the reform of the GNSO – outstanding issues September 2008
Background

The Board has instructed the implementation of a bi-cameral GNSO council comprising a contract parties house of 3 Registrars and 3 Registries; and a Users house divided between a Commercial Users Group of 6 representatives and a Non-commercial Users Group of 6 representatives. It has asked for community comment on certain outstanding issues.

1. Timescale (issue 5)
The BC opposes the Board’s proposed time scale of January 2009 as being unrealistic for the following reasons:

· Being a fundamental change there is considerable internal discussion required within the Commercial Stakeholders Group to restructure and create a transitional procedure and charter. This will have to be agreed to by all members of the constituencies. This drafting process, feedback loops and agreement will need months to complete.

· A key element of the bi-cameral proposal is the dramatic expansion of the non-commercial group beyond the narrow confines of the NCUC. This expansion will need to integrate At-Large and other interests before that stakeholder group can have any legitimacy. This process of integration will take months.

· ICANN procedures have demonstrated in the past an inability to move swiftly on structural matters.

· Much work on this will be done by unpaid volunteers (who the Board has determined in the case of the commercial group will be fewer in the future). It would be impractical and unreasonable of the ICANN Board to demand such a surge of their resources and time in such a short period.
Recommendation. The BC recommends that a plan for implementation should be completed by January 2009 for actual implementation later in 2009. If necessary Interim appointments could be made earlier so long as other changes such as the voting structure and a functional PDP are in place by then.
Recommendation. In the meantime elections due in all constituencies by the Cairo 2008 meeting should proceed.  
2. Role of the Nominating committee appointees (NCAs) to the GNSO (issue 1)
The Board has a responsibility beyond the expedient consensus reached within Council to consider the logic of that consensus and its fit for ICANN.  There is NO logic in the continuation of NCAs for the following reasons:

· the bi-cameral structure has by definition no need for any balance of votes. It is self-balancing. There is thus no need for NCA balance votes.

· the key to the new Non-Commercial Stakeholders Group is the involvement of individuals and other participants currently in the At-Large structures. Without this the entire proposal is impotent. There is no logic in giving At-Large participants a voting seat at the table and simultaneously continuing with surrogate At-Large input via its dominance of the nominating committee process.
· the new structure lends the required diversity to the new Council.

Recommendation. The Board should reconsider its view on the nominating committee appointees and abolish them.

3. Chair of the GNSO (issue 2)
The chair of any body has two functions: coordination and representation. The Chair must have the confidence of the body it represents. This is ONLY achievable with a free election by the members. 
Recommendation. The BC supports the election of the GNSO chair by the members of both houses subject to the proposed 60% threshold of each house. The BC supports the election of two vice-chairs for each house elected by each house in their own right.
4. Board seats (issue 3)
A key element of the GNSO compromise was the desire to avoid the existing situation of capture by the contract parties of the two GNSO Board seats.  
Recommendation. The BC supports a concept whereby each house elects a Board seat in alternate years. (This will make no difference to the role of the Board members so elected: they must still fulfil their legal duty to act as Board members). 

5. Voting thresholds (issue 4)
Thresholds must be based on three principles that:

a) the voting structure for policy should not provide any one constituency a veto; 
b) the voting structure for policy should be such that work can be done and there is a continuous stream of policy output;
c) when in doubt the global internet community interest should prevail above that of the contract parties.

Recommendation. The BC recommends staff (maybe the General Counsel’s office)  tests all the proposed thresholds against these three principles and reports back to the community. 

Conclusion
The BC wishes the Board well in its consideration of the above. The BC asks the Board to be visionary and to evaluate each step of the proposed reform against the test of public interest. 
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