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Background

This is the response of the Business Constituency (BC) to the proposals issued by the ICANN Board Governance Committee’s Working Group (BGC WG) on 15 October 2007.  The BC conducted extensive consultations at the recent ICANN Los Angeles meeting both within the constituency and with other stakeholders. 

The BC’s recommendations are informed by the constituency’s reflections on two previous reviews conducted by consultants Patrick Sharry (2004) and the London School of Economics Public Policy Group (LSE) (2006) as well as community reaction to the earlier July 2007 draft proposals of the BGC. The BC’s comments on the LSE recommendations and to the July 2007 draft proposals are contained in separate position papers on the BC web site www.bizconst.org.

Follow this link for the BGC WG report: http://www.icann.org/topics/gnso-improvements/ 
Summary

The BC supports recommendations which will deliver improvements in process, voting, administration, communication and policy formulation. We welcome increased and consistent staff support.  Recent staff work on WHOIS, new gTLDs and domain tasting has been outstanding and we’d like to build on that.
 
We welcome help for outreach and membership expansion, including multilingual versions of our work.  The ICANN website has improved dramatically, though we need better document management tools and a particular focus on increasing the usability of the GNSO’s part of the broader ICANN site.
 
We are optimistic about a working group model for policy development as a default option, because the Council has already used that model in its recent work, and continues to refine, improve and experiment with that model.  We welcome refinement of the PDP process and timelines.  
It is clear that GNSO reform is needed to ensure ongoing improvement to the GNSO’s capacity to formulate well-researched expert advice that contributes to ICANN’s policy development.  Significant improvements which can be supported are the provision of staffing resources, an improved website, development of Working Group rules of procedure and immediate financial support to Councillors for face to face meetings.
In addition the BC supports the call on Council to introduce proxy voting on Council when needed.
Evolution not revolution. Given the forthcoming review of the nominating committee and ALAC, and the challenges in implementing the above in a timely manner, the BC believes it is premature to re-structure Council at this time. Of particular concern in the proposal is the reduction of influence of commercial users from the current one third to one fifth at a time when senior ICANN management are looking at ways to increase the participation of commercial users in ICANN matters.
Responses
Objectives and assumptions

The BGC WG lists seven objectives (see 2.4). The BC supports these objectives but finds that not all the recommendations that follow are consistent with the objectives. Moreover, certain recommendations are based on assumptions that do not match experience.

BGC reference 3 Working groups

While working groups have proved useful moving exclusively to working groups seems overly rigid and poses additional challenges.
	BGC recommendation
	BC position

	3. All policy is developed in working groups in place of task forces of Council.
	Qualified Support. 

Working Groups are, in effect, Task Forces with more structured rules.  The current Council practise of either task force or working group is more flexible to the different needs of different policy processes.

	“A task force …where discussion is futile because the prospect of voting can polarise the group”.
	This assumption is only true given the current existence of weighted voting. Remove that and discussion in any type of group becomes vital.

	“The IETF, W3C and RIR models can prove useful”
	These models of judging consensus are better suited to technical discussion where there are alternative solutions to a common goal, than to policy where there may be competing and opposed goals. 

	3.1 Steps to improve Inclusiveness.

“Working groups should be open to anyone interested in joining them”
	Qualified Support

An open group is not necessarily representative. 

If voting is conducted one person, one vote, over time those whose commercial interest is directly affected by the policy will dominate and ordinary users may lose out. 

	3.2 Travel funding for Council members to attend meetings
	Support

	3.2 Steps to improve effectiveness/ efficiency.
	Qualified Support

These proposals put huge burdens on the chair and the process. There is added complexity and the potential for results to be inconclusive. 

	
	Other challenges with working groups

a) Gaming outcomes

Some participants in WGs are more skilled than others in understanding a process. Some group members will coordinate opinion, and repeat themselves. It takes a skilled chair to realise the "real" share of voice is less than the "apparent" share. 

b) False anonymity

Past working groups have shown that participants including constituency and Council members chose to be selective when they were speaking for themselves/ their company / their constituency. This hinders progress.


BGC reference 4 Policy Development Process

Clarification is certainly needed here.
	BGC recommendation
	BC position

	4.1 Steps to improve inclusiveness: a WG is more inclusive.
	Support
But note that there is a difference between inclusive and representative.

	4.3  A half way house between the removal of PDP rules from the bylaws and a set of rules outside of the bylaws.
	Support

The BC can support this proposal if it means there is timeline flexibility and that externalities do not continually force  the GNSO to act outside of obsolete bylaws.

	4.4 Each PDP to have a self-assessment procedure.
	Support

This reflects BC thinking.

	4.1 Amend the bylaws to clarify the limited set of “consensus policies” upon which the GNSO may make change.
	Qualified support

The objective is fine but the proposed execution is not. A wider debate is first needed as to whether the current wording of the list of “consensus policies” is fit for purpose in pursuit of the public interest.


BGC Reference 5 GNSO Council

There are some good ideas here but also some potentially damaging ones. The proposal to restructure Council is flawed and premature. Removing voting from the work of the GNSO is a false premise: stakeholders will not participate in a no-vote environment because developing consensus requires the ultimate discipline of voting.   

	BGC recommendation
	BC position

	5.1 Better monitoring, support, web site, translations.
	Support



	5.3 Abolish weighted voting.
	Support

Weighted voting is a shift of power in favour of suppliers to the detriment of users. Undue influence of suppliers to their own contracts and financial benefits raises anti-trust concerns.  It should be abolished for this reason alone and not tied to any other change.

	5.3 Term limits for Council members.


	Qualified Support

Term limits should be left to the discretion of the constituencies. They should also apply to nominating committee members.   

	5.2 Steps to improve effectiveness. 

The monitoring / oversight role of Council. 
	Qualified Support 

Effectiveness is improved by good chairmanship; appropriate and timely documentation from staff; properly allocated resources; “choices” of constituency reps to share the work around.  Attractiveness of the GNSO is improved by doing all the above AND getting results within a reasonable time frame.  The actions proposed are valid but as staff roles, not Council.

	5.3 Stakeholder groups not constituencies
	Qualified Support

Stakeholder groups could be found within constituencies.   They should be fluid and “issue sensitive” but formal representation should be conducted at the higher constituency level

	5.3 Better conflict of interest provision
	Qualified support

The objective is good but the public interest is not served by a mere declaration of interest. Contract parties should be excluded from voting on issues that affect their own contracts. They have ample opportunity during bilateral contract negotiation.

	5. “Re-establish the GNSO’s primary mission of managing the policy development process.”  

Council should move from being a legislative body towards a strategic oversight body.
	Reject
This is a dangerous suggestion and misunderstands the motivation of why volunteers donate hundreds of man hours to ICANN. The suggestion that Council "manages" is flawed.   Management is the responsibility of staff. If Council moves to be a set of elected managers, the interest of participants will drop. While User members have an interest in helping ICANN do its job better our primary interest is in affecting policy outcomes. If Council is no longer the policy decision body there will be problems in getting user members to stand for election. 


	5.3 Restructured Council constituencies.

4 Registries

4 Registrars

4 commercial users

4 non-commercial users

3 nom com
	Reject

If ICANN is serious about attracting more interest from business users, it will fail if it downgrades the role business plays in policy making. We would be happy to consider proposals for restructuring that do not create an imbalance in the role of business users both within ICANN and in the context of the Internet more broadly.

	5.3 New Council structure
	Reject

Why would commercial users and their suppliers (ISPs) be within the same group?

	5.3 Council no longer votes on policy issues
	Reject

See above. Making Council subject to the output of WGs with self-nomination undermines its fundamental elected role.


BGC reference 6 Constituency Structure
There are some good recommendations here for evolutionary change but also some that are premature.
	BGC recommendation
	BC position

	6.1 A differentiated fee structure based on ability to pay. 
	Support

The BC has such a structure.

No member has ever given fee levels as  reason to leave.

	6.2 Clear process, procedures, good web sites.
	Support

The BC supports good communication by Constituencies of process and procedures (and notes the praise we received for our web site by the LSE). 

	6.2 The Council should develop clear operating procedures for each constituency to ensure that it functions in a representative, open, transparent, and democratic manner.
	Support



	6.3 Better GNSO website, training, document management.


	Support



	6.2 There must be a clear avenue for an applicant to appeal a rejection to a neutral third party.
	Qualified support

This seems overly bureaucratic. It is not clear what problem it is trying to solve nor who would pay the costs. The BC has an appeals procedure to a body separate from the application decision.  If there are serious issues the Ombudsman office can assist.

	6.2 There should be term limits for constituency officers, so as to help attract new members and provide everyone with the chance to participate in leadership positions.
	Qualified support

This should be left to the constituencies to decide. The experience of the BC in terms of rotation in its leadership has been that in the eight years since ICANN's inception there have been ten different individuals representing the BC constituency on the DNSO/ GNSO Council.  

	6.2 Publication of rejected applicants
	Reject

This raises privacy and PR issues.

	6.2 Mailing and discussion lists should be open and publicly archived.
	Reject

Mailing lists for discussion and arriving at consensus positions are most productive when internal. Agreed positions arising from that discussion should be public – i.e. posted to a web site. This is BC practice. 


 BGC reference 7 Relationship to other parts of ICANN

Who can resist better coordination?
	BGC recommendation
	BC position

	7.1, 7.2, 7.3  Better coordination with, and among, ICANN’s other supporting organizations (SOs), the ccNSO and the ASO, and other structures.
	Support


	Chairs of the three SOs to engage in more communication. Consideration might be given to having a coordination call take place at least a month before each ICANN meeting to discuss the agenda and goals. This call could include the Chairs of the three SOs, the Chairs of the GAC and the ALAC, the Chair of ICANN’s Board and ICANN’s CEO
	Support

Care needs to be taken to ensure that the role of the elected Council Chair remains that of liaison and coordination not representation. 
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