Initial Business Constituency Position on the Review of the GNSO 2006

A challenging task for any reviewer

The Business Constituency (BC) welcomes the review of the GNSO in line with the constituency's desire to seek improvements both within itself and within ICANN. The BC recognises the challenges faced by the reviewers in the London School of Economics Public Policy Group (LSE) in the work they did. The LSE group has particular expertise in UK-based top-down public sector structures see for example  (www.lse.ac.uk/collections/LSEPublicPolicy/Projects.htm). Thus while able to use familiar methodologies, it had no easy point of reference with respect to the unique bottom-up consensus based global organisation that is ICANN. 

Moreover, with respect to the analysis of the GNSO constituencies, it was tempting to make side by side comparisons as the basis for certain conclusions. While such comparisons may inform to an extent, they can only be taken so far. After a point they become comparisons of the dissimilar - comparing apples and oranges.  The BC is concerned that certain conclusions derive from such misplaced comparison: detail is provided below where relevant. For ease of understanding the BC categorises its comments in three ways:

· Support

· Qualified Support 

· Rejection

Further, the BC believes that further inputs are needed, beyond the LSE Review. 

BC comments on the 24 recommendations

Recommendation 1.

A centralised register of all GNSO stakeholders should be established, which is up-to date and publicly accessible. It should include the members of Constituencies and others involved in the GNSO task forces. (Paragraph 2.5).

Qualified Support. What problem is this intended to solve ? ICANN already gathers information about who attends its face to face meetings and publishes that opt-in list.  The BC suggests it would be useful to publish names of Councillors and Task Force members. No lists should include contact information but all constituencies should publish a centralized e-mail address for membership inquiries. Concern must be given to data privacy compliance and the creation of spamming targets.  Considerable time and expense could be spent on something like this; its value is not clear to the BC. 

Recommendation 2. 

GNSO Constituencies should be required to show how many members have participated in developing the policy positions they adopt. (Paragraph 2.14)

Rejection. What is this intended to demonstrate? This recommendation reflects a misunderstanding of the workings of  businesses through their typical use of trade associations. The BC develops positions by a methodology laid down in its charter and based on an archive of consistent position papers. (There is a parallel here to case law). While some individuals engage in close attention to ICANN and its activities, most business users do not have the time for active detailed participation. Thus, they join the constituency for the same reasons they join a trade association – to follow the work, to interact with individuals from other businesses as “birds of a feather” and to benefit from having a centralized volunteer staff – e.g.  someone else do the work while they do their day jobs. The BC works on consensus and delegation - its positions speak for its members and the broader business community because its positions derive from a set of principles: support for competition which brings choice and cost-effective service providers; the creation of trust; the avoidance of waste; and policies that bring predictability. These are universal business principles. The BC supports that each constituency should document its processes, within the spirit of its charter and have clearly documented procedures for how consultation is undertaken with its members. 

Recommendation 3. 

There needs to be greater coherence and standardisation across Constituency operations. For this to work effectively, more ICANN staff support would be needed for constituencies. (Paragraph 2.22) 

Qualified Support It is not clear which functions would make sense to ‘centralize’. It is possible that ICANN staff may provide structured support functions that can be leveraged appropriately by any constituency. Improving ICANN’s own performance in coherent and standardized materials that can be used by all constituencies would be a useful start. The BC suggests that constituencies need to further examine what kinds of staff support are suitable for ICANN to fund and support across constituencies. So far, in our experience, the BC sees the benefit of a BC independent secretariat, where there is focus and dedication, as well as the avoidance of divided loyalties or competing demands. 

Recommendation 4. 

A GNSO Constituency support officer should be appointed to help Constituencies develop their operations, websites and outreach activity. (Paragraph 2.23) 

Qualified Support. On the one hand staff might provide operational support functions; but on the other, it is not clear that constituencies would be given equal support. Further discussion is needed about the benefits versus the costs. At present, the BC finds significant benefit in its independent secretariat and website. An additional approach would be to provide funding or staff support to support activities developed and implemented by the constituency. 

Recommendation 5. 

Constituencies should focus on growing balanced representation and active participation broadly proportional to wider global distributions for relevant indicators. (Paragraph 2.39) 

Qualified Support. There are errors in the analysis leading to this conclusion. The LSE is wrong in paragraph 2.30 when it states that the BC provides "no home for new types of organisation in e-commerce." A reading of the BC charter informs the contrary: "The Business Constituency is a constituency representing customers of providers of connectivity, domain names, Internet Protocol addresses and other services related to electronic commerce in its broad sense".

While the BC supports the ambition of recommendation 5, it already has many regional and international organisations as members. Further it is no surprise the LSE was vague about what relevant indicators might be, given the challenge of choosing such indicators.

ICANN should provide support to participation by centralized development of basic materials such as objective multi-lingual white papers on key issues. This is a typical practice in international organizations. Further, ICANN should provide a matching grant to interested constituencies that develop a planned outreach program.

Recommendation 6. 

The basis for participation in GNSO activities needs to be revised, from Constituency-based membership to one deriving from direct ICANN stakeholder participation. (Paragraph 2.44) 

Reject.  There seems to be significant  misunderstanding behind this recommendation. The GNSO, and indeed ICANN overall, have different kinds of activities: in some cases, stakeholders may be seeking more awareness; some may seem opportunities for  participation, and some may seek both of the above, and to participate in policy development. Improvements in both awareness and participation overall in ICANN, and in the GNSO’s activities, as well as in policy development. Following ICANN’s activities in general, and participation in both ICANN, and in the GNSO’s activities can be largely informal. However, policy development needs to be both structured and accountable. Awareness and participation may be as simple as being subscribed to a mailing list, or attending ICANN meetings, or reading posted materials. Policy work requires outreach, analysis, the discussion of options, and the formulation of recommendations. LSE seems to have confused awareness, participation and attendance with the task of policy development. 

Recommendation 7. 

The GNSO should improve the design and organization of the current website, develop a website strategy for continual improvement and growth over the next three years, and review usage statistics on a regular basis to check that traffic to the website is growing over time and understand more fully what external audiences are interested in. (Paragraph 3.10) 

Support. Like other constituencies, the BC has actively recommended improvements in both website content and website navigation.  It is not yet clear what the measures are for determining effective outreach and use of the ICANN website. The LSE’s suggested use of traffic data is may not be the most significant measure of success. 

Recommendation 8. 

Document management within the GNSO needs to be improved and the presentation of policy development work made much more accessible. (Paragraph 3.14) 

Support. This is consistent with long standing recommendations by the BC. 

Recommendation 9. 

The GNSO should develop and publish annually a Policy Development Plan for the next two years, to act both as a strategy document for current and upcoming policy work, and as a communications and marketing tool for general consumption outside of the ICANN community. It should dovetail with ICANN‘s budget and strategy documents. (Paragraph 3.16) 

Qualified Support. Any such plan needs flexibility because issues will arise that will have a shorter cycle of response e.g. transfers.  It is not realistic to expect a work plan to be firmly established, other than to ‘forecast’ work, but there will need to be flexibility for topics to be raised in a shorter time frame. The same calibre of support provided to the Board should be provided to the SOs, since many of the inputs into ICANN’s Strategic plan are based on input from the SOs.

Recommendation 10. 

The GNSO and ICANN should work proactively to provide information-based incentives for stakeholder organizations to monitor and participate in GNSO issues. (Paragraph 3.19) 

Reject. This recommendation is a little confused about what the GNSO is. It refers to the GNSO and ICANN but the GNSO is part of ICANN. It is a follow-up to recommendation 6 which the BC rejects.  This recommendation and its implications are not clear.  

Recommendation 11. 

The position of the GNSO Council Chair needs to become much more visible within ICANN and to carry more institutional weight. (Paragraph 3.26) 

Support The GNSO chair and the leadership of the GNSO, including the GNSO Council,  needs better access to the Chief Executive, senior staff, and Board. 

Recommendation 12. 

The policies on GNSO Councillors declaring interests should be strengthened. Provision for a vote of ”no confidence‘ leading to resignation should be introduced for non-compliance. (Paragraph 3.28) 

Support. The GNSO councillors should have the same level of requirements and support for declaring interests and conflicts as the Board. 

Recommendation 13. 

Fixed term limits should be introduced for GNSO Councillors either of two two-year terms (as applied in some Constituencies already) or perhaps of a single three-year term. (Paragraph 3.30) 

Reject. This recommendation is based on a fallacy that there is an mass of competing, actively engaged individuals who are willing to undertake substantial time commitments to engage in analysis, discussions, and policy development. This has not been proven to be the case.  The assumption of lack of rotation does not ring true for the BC. In the six years since ICANN's inception there have been eight different individuals representing the BC constituency on the DNSO/ GNSO Council. For some reason the  LSE analysis did not look back to 1999 but only to 2001.  One consideration might be to consider creation of consistent practices across the Board and the SO’s councils. 

Recommendation 14. 

The GNSO Council and related policy staff should work more closely together to grow the use of project-management methodologies in policy development work, particularly focusing on how targeted issue analysis can drive data collection from stakeholders (rather than vice versa). (Paragraph 4.14) 

Support. As indicated above the identification and development of neutral white papers, that examine an issue broadly, would be beneficial.  

Recommendation 15. 

The GNSO Council should rely more on face-to-face meetings supplemented by online collaborative methods of working. The Chair should seek to reduce the use of whole-Council teleconferencing. (Paragraph 4.19) 

Qualified Support. Face to face meetings do indeed help progress. However, the monthly Council teleconferences are also a vital part of GNSO communication. Budget commitment needs to be enhanced and made available to support both the attendance of the elected Councillors and elected Task Force representatives in face to face meetings. ICANN needs to commit to improved support for remote participation. 

Recommendation 16. 

The GNSO Councillors should have access to a fund for reasonable travel and accommodation expenses to attend designated Council meetings, instead of having to meet such costs from their own resources as at present. (Paragraph 4.21) 

Support. In addition, Task Force members should also have appropriate funding for face to face meetings. 

Recommendation 17. 

The GNSO Council should make more use of Task Forces. Task Force participants should be more diverse and should be drawn from a wider range of people in the Internet community, and national and international policy-making communities. (Paragraph 4.26) 

Qualified Support. A depth of knowledge and skills in analysis and policy development is needed for Task Forces. ICANN Policy development process itself needs further improvement so that it is feasible to continue to extend and include broader participation from the Constituencies; and ICANN stakeholders. There seems to be a confusion on the part of LSE that ICANN should be extending policy development beyond the GNSO’s scope. The BC has further concerns that the LSE Review seems to consider policy development to be opinion based.

Recommendation 18. 

An ICANN Associate stakeholder category of participation should be created, so as to create a pool of readily available external expertise, which can be drawn upon to populate Task Forces where relevant. (Paragraph 4.27)

Qualified Support. The BC welcomes improvement to participation in the GNSO, and in the policy development process, as well as how to identify and make “independent experts” available to support the policy development process. Overall, the BC has long called for greater use of independent experts particularly in the realm of competition law and economic theory.

Recommendation 19. 

The current GNSO Constituency structure should be radically simplified so as to be more capable of responding to rapid changes in the Internet. The Constituency structure should be clear, comprehensive (covering all potential stakeholders) and flexible, allowing the GNSO to respond easily to the rapid changes in the make-up of Internet stakeholders. We suggest a set of three larger Constituencies to represent respectively Registration interests, Businesses and Civil Society. (Paragraph 4.35)

Reject (the final recommendation on three large constituencies). This recommendation is based on some misunderstandings, and inexperience of the LSE in working within Internet space and within a technical policy arena. The LSE has made a link between a rapidly changing Internet and a failure of response of the present representational structure. The LSE has failed to realise that though the Internet is changing, it has not yet been thoroughly established, nor studied on what changes or improvements best suit this ‘changing environment’. The BC believes that the original rationale behind the existing constituencies remains relevant:

· The IP constituency is about establishing trust - this issue is no less important today than in 1999 (or 999 AD for that matter!):

· The BC constituency is about the quest for a competitive and cost-effective supply base - this issue is no less important today than in 1999:

· The ISP is a constituency of suppliers of services to business users. It would be inappropriate to mix up suppliers and users.

Moreover, the LSE recommendation ignores the commonality between users - commercial and non-commercial. We all seek competition, low cost and trust.

The BC believes that there are unique characteristics in each of the six constituencies. Before making radical changes, further input and examination is needed, including whether new constituencies are needed, or the addition of observer members to existing constituencies. For example should registries in waiting not be within the Registry constituency ? Should suppliers of services to Registrars not be within the Registrar constituency ?

In discussion, the LSE have since confirmed that their main recommendation is simplification and that the three constituency structure they suggested was merely one option of many.  This is an important and critical point. The BC supports an approach of thoughtful examination as to whether new forms of constituencies, or regroupings are needed. ICANN’s by-laws have always allowed for the creation of new constituencies. 

We believe that the approach to policy development and participation in the GNSO does deserve examination – but many of the ideas to effect change need to come from within – and must be sustainable. ICANN has a tendency to circumvent its bottom up organizational structures rather than looking at how to empower these structures. 

(In discussion, the LSE have also since confirmed that the presence of nominating committee appointees of Council was outside of their terms of reference and so the question of their continued role in Council was not considered. The BC finds this omission regrettable as the rationale for nom com appointees is predicated upon the current structure of Council and the ‘weighted voting’ of the GNSO ). 

Recommendation 20. 

A reorganization of GNSO Constituencies would also allow the Council to be made somewhat smaller (we suggest 16 members) and hence easier to manage. (Paragraph 4.36)

Reject. This recommendation besides based on rec.19 which the BC rejects also assumes that smaller is better but provides no reasoning. There is no evidence that the size of the GNSO Council is a barrier to getting work done – quite the contrary. Given the dictates of diversity and work load, a previous suggestion to reduce the number of councillors was earlier rejected by the GNSO and  the ICANN Board.  

Recommendation 21. 

The definition of achieving a consensus should be raised to 75 per cent. Weighted voting should be abolished. Both measures could help to create more incentives for different Constituencies to engage constructively with each other, rather than simply reiterating a ”bloc‘ position in hopes of picking up enough uncommitted votes so as to win. (Paragraph 4.38)

Support. The BC strongly supports the call to abolish weighted voting in today's GNSO for its own merits.  (As a second step raising the bar to 75% for consensus should then be examined). 

Recommendation 22. 

The way in which the GNSO Council votes to elect two Directors to the ICANN Board should be changed to use the Supplementary Vote system. (Paragraph 4.40)

Support. Although the LSE misunderstood that there is weighted voting for the board elections, the recommendation is sound so long as indeed weighted voting is abolished.

Recommendation 23. 

The amount of detailed prescriptive provision in the ICANN Bylaws relating to the operations of the GNSO should be reduced. ICANN Bylaws should outline broad principles and objectives for the GNSO but the detailed operational provision (including the section on the PDP) should be transferred to the GNSO Rules of Procedure. This would allow the GNSO to agree amendments and to introduce new innovations in its working methods and timelines in a more realistic and flexible way, while operating within ICANN‘s guiding principles. (Paragraph 5.7)

Support. The BC has already made exactly this proposal to Council. 

Recommendation 24. 

Both ICANN and the GNSO Council should periodically (say once every five years) compile or commission a formal (quantitative and qualitative) assessment of the influence of the GNSO‘s work on developing policy for generic names. This should include an analysis of how the GNSO‘s influence with national governments, international bodies and the commercial sector might be extended. (Paragraph 5.12)

Support. 
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