BC members call 15 February 2006

Present

Philip Sheppard – moderator and officer

Marilyn Cade, officer

Mike Rodenbaugh

George Kirikos

David Fares

Maggie Mansourkia

Neil Blair

Ron Andruff

Gary Hills

Apologies
Grant Forsyth

Chuck Warren

Sarah Deutsch

Mike Roberts

Proposed Verisign settlement agreements

The BC met privately for 30 minutes to review the information regarding the 2006 version of the settlement/award agreements. Marilyn Cade outlined 8 key differences between the 2005 proposal and the  2006 proposal. An informal document “Working Notes on the 2006 .com agreement” was prepared by Marilyn Cade in advance of the meeting.

Philip Sheppard acted as moderator of the meeting with the senior ICANN staff: Kurt Pritz and John Jeffrey. He asked the staff to first focus on the 4 issues raised in the BC position paper and then address other issues.  This is a summary of key questions and points during that discussion. The ICANN staff spent close to an hour with the BC.  

Key points from the BC position on the 2005 proposal

The BC supports an amicable resolution of the litigation between Verisign and ICANN, but does not support the proposed settlement in its present form. The BC seeks the following four changes before it can support adoption of the settlement by the ICANN Board:

1. Services. The BC calls for the deletion of both the sections on registry services and the exemption period for registry services from the settlement, as well as the insertion of a reference to ICANN consensus policy on new registry services.

2. Renewal. The BC calls for a deletion of the presumptive right of renewal in the current settlement, and for the ICANN Board to initiate a GNSO policy development process (PDP) on the issue of presumptive renewal of Registry contracts. 

3. Data. The BC calls for an amendment of the settlement sections related to traffic data. The BC will also propose that the issue of the ownership rights relating to traffic data is incorporated into the GNSO policy development process (PDP) on new gTLDs.

4. Funds. The BC calls for a confirmation by the ICANN Board that any special funds are indeed explicitly incorporated into the ICANN strategic planning process and the ICANN budget review.

1. Registry Services/Consensus Policy 

Q: Why is Verisign so adamant on this issue?

A: It’s the central element of one string of litigation. There is a reduction in effect from 3 to 2 years. 

Q: The BC is concerned that this is a bad precedent and will encourage other registries to seek to avoid consensus policy. Are other registries now also requesting similar treatment? 

A: Yes .org, .biz and .info as well as some of the new sTLDs are asking for similar treatment. Staff has responded but to date there has been no notification to the community of the request. 

Conclusion

1. BC issue not resolved. 

2. BC’s speculated concern that this would mean other registries wanted to opt out of consensus policy has indeed happened. Further, if new negotiations are taking place this implies more erosion of the consensus policy process. 

2. Presumptive Renewal.

Q: Does the 2006 version have a “more” presumptive right of renewal than in the present (2001) version? 

A: The existing agreement is already interpreted by Verisign that it has such a right. Staff acknowledges that others do not agree with this interpretation. 

Conclusion

1. It is unclear whether there is a proposed change in the presumptive right of renewal from that already in the 2001 agreement. 

2. Nevertheless the BC remains concerned about this. The BC noted in its analysis of the 2005 version that it would seek a PDP on this issue in a broader context and indeed it is likely that the PDP terms of reference will include the issue. 

3. Traffic Data

Q: Is there still the possibility of the upstream registry monopoly being leveraged downstream to such things as use of traffic data? Is there protection against the abuse of corporate confidential information? How will companies who rely on traffic data be protected against unfair pricing (eg  the data may be available at a non-discriminatory basis but at high cost)? 

A: Definitions of what is “traffic data” are unclear; however, further to a request from the non-commercial constituency there is greater protection for such things as privacy of personal data in the 2006 version. Further BC concerns on the issue should be posted to public comment.

Conclusion

BC issue unresolved. 

4. Funds

Q: What is the process for accountability and oversight of the two restricted funds which still seems to be in the 2006 agreement? 

A: There are no longer references to restricted funds. These have been removed from 2006. (there may be anomalies in the 2005/2006 comparison document).

Conclusion

BC issue not resolved although it is unclear if this remains an issue relevant to the proposed settlement. There is still no accountability on where a possible $12 million will be allocated, and what transparency and accountability will exist for any other new “income”. 

[Note: The ICANN budget is approximately $24 Million for 2006-2007 and there is no information in the ICANN Strategic and Operational plans regarding how any additional funds will be allocated.]   

New topics due to the changes in the proposed agreement 

5. Private meetings on security and stability between Verisign and ICANN

Q: Why is Verisign being invited to have confidential discussions regarding threats to the Registry, DNS, or the Internet that are not inclusive of those who are operating the Internet as well as registrars and the SSAC? 

A: The intent is to inform ICANN – but this exchange would be one of many sources. Verisign has privately briefed ICANN that it has already spent the $200m of investment required in the 2001 agreement.  Staff suggests that the views of the BC members who are concerned should be posted to the public comment forum.

Q: Does the report of a “threat” allow for the triggering of a price increase?

A: Unclear linkage. 

Conclusion:

New BC concerns. 

1. There should be a mechanism for some degree of confidentiality of proprietary information, but security threats should be shared with those impacted by them. 

2. The issue of linkage to the private dialogue and price increases needs investigating further.

6. Litigation or not?

Q: Given that Verisign benefits by millions of dollars annually, and potentially over time a several billion dollar windfall in this proposal, is it not better for ICANN to fight the litigation?

A: Not for staff to say. If the BC thinks so, tell the Board before its 21 February meeting.

Conclusion

BC to consider its options.

7. Oversight

Q: Is the Board aware of the political dimension here – there is a strong post WSIS perception that ICANN is in the hands of Verisign?

A: Agree WSIS politics are not over.

Conclusion

BC issue unresolved.
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