ICANN Cross-Constituency Meeting Cape Town 2 December 2004

1. Question and answer session with the ICANN Board and senior staff

This session was co-chaired by Tony Holmes and Lucy Nichols. The following members of the Board and staff joined the meeting: 

Board: Vint Cerf (chairman) [VC], Hagan Hultzsch[ HH]; Ivan Campos [IC], Veni Markovski [VM]; Tricia Drakes [TD], Mike Palage [MP], Joichi Ito (new board member) [JI], Francisco Silva (technical liasion) [FS]. 

Staff: Paul Twomey (CEO) [PT], John Jeffrey, [JJ], Paul Verhoeff [PV];  Kurt Pritz.[KP]

a. Strategic Plan: The Strategic Plan is a three-year plan. It was posted for public comment on 16-11-04, but also took effect on that date for year one.  It is best read in conjunction with the ICANN budget and the .net rebid proposal in order to get a full sense of the changes envisaged. The Strategic Plan prepares ICANN for the post WSIS world in that it assumes that ICANN shapes certain ICANN-relevant outcomes of the WSIS process. In summary the Strategic Plan:

· will move ICANN into areas that it is not involved in today;
· assumes an ICANN separated from the MOU with the US government;
· seeks a different and centralized collection of funding as well as alternative sources of funding;
· includes acknowledgement of contract compliance responsibilities;
· assumes a role in educational and informational workshops; 
· seeks to establish more regional and outreach offices perhaps co-located or co-funded. 

Q and A

Budget assumptions - funding

· The plan assumes funding of 25cents per name from registrars. But the .net proposal assumes 75cents per name from registries. If .net becomes the model, there is an assumption of up to USD1 per name or an ICANN budget in say 2007 of some USD50m, should .com and the other gTLDs follow the model. Q: Should we be making the assumption of a shift for the registry funding model of both a per name basis and the actual 75 cent as applicable to all generic registries?  The plan seems to represent a significant shift to a centralized model for collection moving most funding through the registries; should we assume that is the intent? 

· PT – We have a desire for better equity in funding and diversification. No comment on .net precedence but it does show our desire to have a larger contribution from the registries; many registrars and others have commented that the larger registries contribute the largest demands for staff work but make a minimal contribution to funding. . 

Regional offices 

· Role and need for regional offices is described as commitment, but their role and need is unclear. Q: What is their purpose? PT – helps managing issues in different time zones, receiving complaints, providing services better. An Asian office may be next given spread of registrars. VC – adds global legitimacy and provides a region with what the region may consider as due recognition. There are offers to cover some costs of these from certain countries. 

Consultation

· ICANN staff believe that a consultation process was started with the publication of the Strategic Plan. Six versions of the plan were reviewed internally before posting for comment. The constituencies did not view that they were consulted and remain concerned with the lack of bottom-up input.  Q: Why was there no formal GNSO consultation? How can we ensure participatory and early consultation in the future? PT – Agree that input is important. Want one to one constituencies dialogue before February 2005. VC – usually easier to comment on a draft plan. Agree it needs annual renewal. PT – it does NOT cover policy issues but operational ones, therefore there was no formal need for GNSO input.  IC – there is a public comment period which we take seriously. MP – should we consider showing earlier versions ?  Comments from Cross Constituency [CC]: We do not agree that there is no need for input from SOs on these governance issues: SOs are part of the bottom-up process. 

Outreach
· The plan has a number of references to better outreach and also suggests a workshop role for ICANN; this role of workshops is a new, expanded role for ICANN. Many of ICANN’s stakeholder groups such as RIRs, ccTLDs, ISOC conduct workshops, as does the ITU and other entities.  Q: What is the proposed cooperation with other ICANN organisations for the proposed regional workshops? PT – considerable cooperation is intended. Also a plan to issue electronic newsletters to help outreach. MP - Such material may be available to GNSO constituencies. VC - Outreach may help feedback to GNSO constituency membership. Comments from CC: We have requested improved distribution of information in the past and we welcome this. Input from constituencies will be important to ensure relevance.

b. WIPO II

Q: What is the status of the request from WIPO for a dispute resolution process to cover country names and the names of international government organisations (IGOs)?  Will all the relevant correspondence be posted?  PV – it’s a long-standing issue with no clear consensus. ICANN staff sent a request to  WIPO to see if there was any middle ground but there was no sign of movement from WIPO. VC – we will not adopt a policy unless there is consensus. JJ – We are now consulting on that recent WIPO response. The response, though not the initial request, is now posted.  

c. New gTLDs 

Q: What is the planned GNSO involvement in the process for new gTLDs given the December deadline? PV – a draft strategy is published seeking comment. It may lead to PDPs. For instance, we may trial options such as an auction. Timelines are uncertain. JJ – we need to indicate the process has begun by end year but no need to complete the process under the MOU requirements. PT – there is a dual track with the new sTLDs process wherein one informs the other. VC – a key policy question is what determines a new TLD. Fragmentation is a major threat. Vint Cerf encouraged the constituencies to provide a white paper on the  need for new gTLDs. [See below for action on this item]. 

The meeting extended its thanks to the two retiring board members, Tricia Drakes and Ivan Campos.

2. Re-selling of valuable deleted domain names in a secondary market

Bruce Tonkin Registrars Melbourne IT – invited as an individual to provide a briefing. 

The issue

· The typical model for selling deleted TLDs is first-come first-served and this works well for ordinary names where the profit to registries and registrars is small and similar.  But it does not work for special names where the domain name equity is much higher, either because the name has perceived value, or there is a desirable level of associated traffic with the name. A secondary market has grown up to remarket the names. Some names are bought for speculative resell; others because they have traffic still active and are resold to redirect the traffic to other, sometimes undesirable, sites. This market has created a new business opportunity for registrars and a problem for the registries. Certain registrars are “slaming” the registries with automated requests for desirable names. Because the present system provides equal access to all registrars, some registrars have created new ICANN accredited daughter registrars whose sole purpose is to request deleted names – thus increasing the chance for the parent registrar to get desirable names.  This massive set of requests is affecting the ability of the registrars to manage their existing bona fide business efficiently. This impacts on stability. 

Options

Options are under consideration within the registrar community. A joint workshop arranged by the registrars and ICANN staff was held in Cape Town and several presentations were made which broadly covered three options:

· Equitable access.

· Ratio -  a registrar gets a number of commands in ratio to its business with the registry.

· Cash for quotas – a registrar pays the registry for a batch of requests.

· Auction – registry sells the lapsing name to the highest bidding registrant. But who gets the proceeds? Is it ICANN, charity, the registry, the previous registrant?

Choices of process to implement these options:

· A registry chooses an option for itself.

· ICANN imposes a uniform process on all registries and registrars either through a consensus policy or a direct negotiation with registries/registrars.

Additional Issues

· ICANN is accepting registrar accreditations that have a different purpose than offering registration to ordinary users. The demands made on the registry are different.  ICANN gains USD 4000 per accreditation, regardless of the kind of registrar. It is not clear that there is any way to define or police such destabilizing behaviour.

· Possible need for an interim solution before a consensus policy.

Conclusion

· ACTION. The matter will be discussed by individual constituencies at their later meetings.

3. GNSO review

The ICANN bylaws require the Board to organise reviews of each Supporting Organisation, Council, and Advisory Committee. The GNSO Council review is underway and will be completed by year end, 2004.  The review is being conducted by an independent consultant, Patrick Sharry, based on terms of reference prepared by the GNSO Council with the cooperation of staff. In addition, the GNSO Secretariat prepared an extensive analysis of Council’s work.  The review will cover the work of the GNSO Council to date, including work brought forward from the DNSO Names Council. The bylaws stipulate there are two goals of the review. 

Goal 1 is “whether that organization has a continuing purpose in the ICANN structure”. Under this goal the policy achievements as well as the outreach and diversity of the Council will be examined. 

Under goal 2, “whether any change in structure or operations is desirable to improve its effectiveness” a range of items will be reviewed. These include policy development timelines, staff support, policy implementation and compliance, voting pattern of Council, the number of constituency representatives on Council and the effectiveness of communication to the ICANN community. 

The Council has submitted a self-review which will form an annex to the independent report. Interim conclusions are considered positive by the Council: the consultant’s report  calls for keeping three reps per constituency on Council and seeks to add flexible timelines to the policy development process dependent on the complexity of the policy under review.  In addition, it fully supports the need for staffing support to the GNSO Council. 

The consultant’s report has been shared with Council, and is now submitted for a public comment period.  The review is due to be completed shortly after the Cape Town Board meeting.

4. Strategy for the Introduction of New gTLDs

· The CC meeting gave support to the idea of a white paper suggested by Vint Cerf and it was agreed to consider a cross constituency paper. The CC leadership acknowledged that there are possible differences between the three constituencies in their views on some areas but agreed to assess commonalities and differences in order to share the work of developing a white paper that is based on analysis and information, not just opinions, since this paper is intended as input to the community and the Board.  Philip Sheppard, BC, agreed to act as cross-constituency rapporteur to establish the feasibility of producing a common paper.

· To prepare for this, it was agreed that each Constituency would review its existing position on new gTLDs and forward a copy of the position to Philip as soon as possible and no later than December 31. ACTION ALL.
5. WSIS resolution Timescale 4-6 weeks.

Marilyn Cade introduced a draft resolution on the WSIS. The resolution in essence calls for all parties to participate in ICANN and for ICANN to participate in WSIS through its stakeholders, Board and staff participation. The resolution reaffirms support for ICANN as the forum for managing and coordinating the unique indicators of the Internet and any ICANN-relevant concerns that come from WSIS.  The resolution is intended to be a message to the broad community and to participating governments in the WSIS process and so will benefit from a wide spread of endorsing signatories including constituencies and organisations. The resolution and an accompanying background White Paper are being coordinated by the Workshop Working Group on the WSIS. The resolution will be posted shortly to all constituencies. 

ACTION. Constituencies and organisations to endorse / comment.

END
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The BC meeting discussed inter alia certain follow-up items to the information session at the Cross-Constituency. The notes should be read together.

1. ICANN strategic plan

See Cross-Constituency report.

ACTION. The meeting agreed that the BC reps would formally request via the GNSO Council that there was improved consultation from ICANN staff with all the supporting organisations on this and future strategic plans. Marilyn Cade had presented a recommendation that there be a formal interactive consultation with the elected representatives of the SOs – gNSO, ccNSO, and ASO/NRO. The ICANN staff are apparently proposing instead to have individual constituency consultations.  This approach limits the ability for the Councils to work together. Recommendation to BC: Explore further the interest of other constituencies for a joint face to face session in late January or February 2005. 

2. New sponsored TLDs

.travel and .post are in the final stages of approval. Approval is likely in January 2005. 

Some applications have been advised that they are not going forward, but several applications are still awaiting a Board decision to move forward. .xxx has received an OK with respect to the technical and commercial evaluation but there remains some questions related to sponsorship. 

3. ICANN strategy for new TLDs

ACTION. The meeting approved the concept of developing a white paper jointly with the IPC and the ISPs, on the strategy for introducing new gTLDs. Philip Sheppard volunteered to act as the BC rapporteur and the cross-constituency rapporteur and will be undertaking the first phase of determining areas of commonality and differences in the existing positions for the three constituencies. NOTE: The incorporation of IDNs introduces some extra challenges in developing a coherent strategy.

4. WHOIS

Council held working sessions with the WHOIS task forces 1/2 and 3. These were productive.  The BC has three representatives working on the TFs: Sarah Deutsch for TF 3, and Marilyn Cade and David Fares for TF1/2.  The TFs are working on existing policy development processes (PDPs) with existing terms of reference, but the time frames have been extended by Council. 

Notification on use of WHOIS data. 

The existing PDP has developed a draft proposal for explicit notification by registrars to registrants of the need to provide accurate and complete information at the time of registration of the domain name. The present draft from the TF proposes that a registrant will see a clear notice about this responsibility and have to click to acknowledge that they have read this notice before proceeding with registration. 
Deletion of a registration on the grounds of inaccurate WHOIS data.

The TF is examining the enhancement of the present complaint-based system for reporting  inaccurate data. The present inaccurate reporting system (implemented as a result of a previous WHOIS consensus policy) provides a standardized form for reporting inaccurate data, so that ICANN can track registrar compliance: a complainant contacts the registrar using the standardized form, stating a registrant has inaccurate WHOIS data. The TF is considering how to improve this system. Upon receipt of a complaint, the registrar tries to contact the registrant (by e-mail or other wise). Under discussion is a two-step process where the web site can be taken out of the zone file, but not immediately deleted. If there is no response within x days (eg. 15 days), the registrant will cause the website to no longer resolve (go dark). This may prompt a response. If there is still no response within y days (eg 20 days), then the registrar will delete the registration. At any time if the registrant makes contact and provides correct WHOIS data, the data is verified, and the name is re-established.  

Some members of the TF have discussed the need for further work on a more rapid system when there is alleged criminal activity on the web site (eg “phishing” for personal financial data, child pornography etc).  Some registrars suggested that the complainant could indemnify the registrar against any liability for falsely taking down a website, or a new form of service similar to a bail-bond (eg $200) could be established. Under the bail-bond system there would need to be a change in the registrar-registrant agreement to indemnify the registrar. Some thought that the fee associated with the bond itself should prevent frivolous applications.  (The discussion also included an examination of how the present US process of Notice and Take Down worked but noted that it was based on national law). Council  suggested there be further examination within the TF with input from  ICANN counsel. 

Conflicts between ICANN-registrar contracts and national law.

TF 1/2 considered a way to address conflicts between national law and ICANN contracts. There has been one instance to date of such a conflict in the .name registry and that was resolved through the development of a two-tier registration process. The TF had developed a draft process for discussion; however, the ICANN staff and several councillors wanted to seek ICANN legal opinion before proceeding.  Marilyn Cade is the BC rep on this TF and can provide further information. 

Tiered access

TF 1/2 is exploring the ability and necessity for differentiated (or tiered) access. Although there is not yet consensus in the TF for such a change, TF members have agreed to explore options. There are several possible models.  Access could be changed so that only certain types of data are gathered and displayed and any access to further data would require a court order or legal document. Alternatively,  limited data could be displayed but full access would be granted only to pre-screened entities, who show a need for full access according to some established criteria.  Opinions vary on whether the registrant should to be notified when their data is accessed, and whether the contact data of the requesting entity should be made known to the registrant.   Changes of this nature are less costly if done at the registry level; yet for the .com and .net registries, certain changes would have significant implications. 

5. Re-selling of valuable deleted domain names in a secondary market

See Cross-Constituency report.

ACTION. The meeting supported that the BC reps should explore options with other Council members to launch a PDP for this issue.

6. WSIS resolution

See Cross-Constituency report.

ACTION. The meeting endorsed the resolution. 

END
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